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In all cases other than foreclosure accountsciadies must file an inventory of the
assets in the estate with the commissioner’s offitkein four months after qualification. Estate
fiduciaries must file an account of the activitteging the first twelve months of administration
within sixteen months after qualification. Consdors and guardians must file an account of the
first four months of administration within six mdnstafter qualification. Trustees of
testamentary trusts must file an account of trst &ialendar year’s activities on or before May 1
of the year following qualification. Trustees coting sales under deeds of trust must file an
account of the sale within six months after the skilte.

There are slightly different forms for inventorisd accounts of estates, trusts,
conservators and guardians. There are no appfouad for foreclosure accounts. Copies of
each approved form of inventory and account, tagrethth the instructions which accompany
that form, are attached.

Inventory Issues

In all cases except foreclosure, a fiduciary’streteship with the commissioner
begins with the filing of an inventory, generallyedfour months after qualification with
the circuit court. As all future actions are based upon this inventbis “of vital
importance. It is the starting point and the bagien which the accounting resfs.”

The inventory form states that “[tjhe CommissioaEAccounts has not
independently verified the value of the items omithventory or the fact that they are the
only assets of the estaté.From the perspective of the commissioner, theritory is
presumed to be correct. There is controversy antemgommissioners of account
whether a commissioner has authority to condu&aaihg to determine objections to an
inventory? The office of the Fairfax commissioner has caesisy taken the position
that objections to an inventory are proper matietse heard pursuant to 8§ 26-29 of the
Virginia Code, which provides that anyone “inteegsin any ... account, may, before
the commissioner, insist upon or object to anythulmgch could be insisted upon or
objected to by him, or for such other, if the corssioner were acting under an order of a

1V/A. CODEANN. § 26-12.

2 Lamb, VRGINIA PROBATE PRACTICE § 16 (1957).
3 Circuit Court Form CC-1670.

4 SeeManual for Commissioner of Accourg$.801.
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circuit court for the settlement thereof, made Bud to which he or such other was a
party.” As the Code section refers specificallatoaccount, it is generally the practice
of the Fairfax commissioner to at least requirefiliveg of an account before convening a
hearing pursuant to § 26-29 concerning objectiorantinventory. This gives the
fiduciary an opportunity to make adjustments todahsets stated in the inventory in the
account prior to the hearing.

Under § 26-12 of the Virginia Code, in the casaftér-discovered or received
assets, a fiduciary has the option of filing an adesl inventory or, with the permission
of the commissioner, showing the after-discoverstaon the next regular account. In
Fairfax, the commissioner routinely gives permisdim show after-discovered assets on
the next regular account, obviating the need fostramended inventories.

Virginia Code 8 64.1-122.2 requires that a fidugigive notice of the estate to all
interested parties within thirty days of qualificat and to file an affidavit of such notice
within four months of qualification. The noticewases interested parties of the filing
schedule for the estate and notifies them of tliglit to obtain copies of the filings by
requesting the same from the fiduciary. The cominiger is prohibited from approving
“any settlement” until the fiduciary files the recpd affidavit. The commissioner has
responsibility to enforce the filing of the affidav

As the statute specifically refers to settlemerammficcount, the Manual for
Commissioners of Account states that “the Commissighould approve the inventory
regardless of whether the affidavit has been fifedn Fairfax, the commissioner has
declined to follow this interpretation of the Vinga Code. In the opinion of the Fairfax
commissioner, the required notice is the primaggaldasis for an heir or other party to
become aware of a pending estate in which thabpaersght have an interest. If the
notice is not timely and properly given, its effiganay be vitiated by the disbursement
of the assets of the estate prior to the filinghef first account. Therefore, in Fairfax, the
commissioner requires the filing of a proper affidl@f notice as a part of the approval of
the initial inventory.

The reporting on the inventory form of assets whidhdecedent owned jointly
with another is far from uniform. The only assetd¥e reported in part 2 of the inventory
are the interests of the decedent in “multipleypadcounts and certificates of deposit in
banks and credit union§.’Basically, this limits the scope of part 2 to thezedent’s
interest in jointly-held bank accounts which pasghe joint owner by virtue of a right of

®|d. at §5.105.
8 Circuit Court Form CC-1670.



survivorship. The inventory does not include joirtkeld brokerage accounts, mutual
funds, or real estate.

Secondly, that portion of such accounts includibléhe inventory is only the
decedent’s interest in the accounts. Generally#hgation should be limited to the
proportionate share of the decedent in any sucbuats at financial institutions. These
amounts are reported in the inventory as such gmobunts may be subject to claims of
the decedent’s creditofsFiduciaries should also note that divorce extisiges rights of
survivorship in multi-party accounts and rendeenittenancies in commd&nThe
decedent’s interest in multi-party accounts thatsarbject to this statute should be
reported in part 1 as assets of the decedent.

Fiduciaries also frequently make erroneous repurésdecedent’s real estate
holdings. The inventory includes real estate wiinghdecedent owned, or in which he
had a partial interest; however, it does not ineludany form the decedent’s jointly-held
real estate which passes pursuant to a retainketlaigurvivorship. Fiduciaries should
take care to report real-estate related assetsatlytr Interests in a real-estate partnership
or a real-estate limited liability company are pe property, reportable in part 1 of the
inventory. Interests in condominium propettypoperatives? or time-share interests
are real estate interestsieportable in parts 3, 4 and 5 of the inventory.

If the fiduciary has the power of sale to sell restiate, the fair market value of the
decedent’s real estate is included in part 3. Eeahestate that has been specifically
devised must be included if the fiduciary has aegainpower of sal&® The power to sell
real estate may be express in the will or may berporated by reference. Virginia Code
8§ 64.1-57, the general powers provision routinegporporated in most wills, includes the
power to sell real estate. If the fiduciary has plower to sell real estate, this increases
the probate estate and the amount of the requnisitd.

Account Adjustments

Estate fiduciaries are required to file theirtfescounts sixteen months after
qualification covering the first year of administom.* Guardians and conservators must

" SeeVA. CODEANN. § 6.1-125.8.

® VA. CODEANN. § 6.1-125.4.

% VA. CODEANN. § 55-79.41.

'9VA. CODEANN. § 55-428.A.

1 VA. CODEANN. § 55-363.

12 see generallManual for Commissioners of Account § 5.202. Cassinners around Virginia generally
subscribe to the tenet that if an interest is fiexnsd by deed, it is real estate.

'3 Manual for Commissioners of Account § 5.202.

“\VA. CODEANN. § 26-17.5.



file their first accounts within six months of gifi@ation for the first four months of
administration'> Thereafter, all such accounts are due annualtyst&es of testamentary
trusts are required to file accounts on or befoey Ml for the preceding calendar yé&r.

Settlement of a fiduciary’s account is a continunagative. The beginning
balance of the first account must be the reportddevof the probate estate on the
inventory. Similarly, the value of the ending dsse each account must then appear as
the value of the beginning assets in the next atdcolis in the case of inventories, math
should not be a lost art or an arcane discipli@errect addition and subtraction of the
columns in the account will accelerate its reviewl approval. If an interested party has
requested copies of estate filings, the fiducianstishow that such copies were provided
or the commissioner will not approve the account.

A commissioner’s view of the assets of an estas¢asc. If the IBM stock which
the decedent owned at his death was worth $10.08haee on the day he died, that stock
will be worth $10.00 per share when it is distrdmifrom the estate four years after the
decedent’s death. Unrealized gain or loss remainsported. Market fluctuations,
while relevant for computing fiduciary fees andnig fees, are irrelevant to account
reporting. There is, in effect, an estate basislar to a tax basis, which is the
foundation of estate accounting.

The Account Audit

The account audit focuses upon reasonable praefceipts, disbursements, and
distributions. Generally, this proof consists ppeopriate vouchers upon which the
commissioner can rely. In the case of receiptsklma brokerage account statements will
generally suffice, although the commissioner mayine exhibition of 1099s or K-1s as
appropriate. Fiduciaries who are receiving sasggiurity or SSI benefits as the
designated representative of the ward are notmedjti® account for such receipfs.
Transactions involving personalty or closely-heddwgities will usually require a bill of
sale or other acceptable documentation to demdestadue. The commissioner requires
a copy of the HUD-1 for all real estate transaction

Corporate fiduciaries are permitted to file and#¥it of payment to account for
debts, taxes and expenses without providing voscfieFhis provision does not relieve
corporate fiduciaries of the responsibility to po®/receipts or vouchers for distributions
to beneficiaries, although automated electronitribistions to beneficiaries do not

15\VA. CODEANN. § 26-17.4.
16\/A. CODEANN. § 26-17.6.
"\/A. CODEANN. § 26-17.10.
18\/A. CODEANN. § 26-17.9.D.



require vouchers beyond the bank statement of atdbihne beneficiary has previously
consented in writing to such distributios.

For disbursements, commissioners traditionallyimegl exhibition of original
cancelled checks. As modern check imaging hasceglphysical return of actual
checks, the General Assembly has accommodatetettiaology by permitting copies of
bank statements and one side of cancelled chechsffioe.?® Where the commissioner
remains unsatisfied, he may still require a projoercher, but he may not require the
actual cancelled check. Receipts from payees, asifineral homes, also suffice as
vouchers. Funeral expenses continue to have $gagaficance to most commissioners
in light of prior statutory requirements to exhilipaid receipt for the funeral. Therefore,
most commissioners will require evidence of paynmieritll of this cost.

Increasingly, fiduciaries are using money markebaats at brokerage houses as
estate checking accounts. These accounts usiehgt return checks and do not
provide images of payments that are made. Therexlyrd of payment is a notation
upon the account statement, noting the amountiamdost cases, the payee of the check.
The reliability of these payment records is diffido ascertain. Unlike bank accounts,
withdrawal from the account is generally not bagpdn negotiation of the check and it
is not generally indicative of receipt of the paymby the named payee. Electronic
banking payments have the same characteristicaselpayments are not fully in accord
with the provisions of §26-17.9.E of the Virginim@*'and the acceptance thereof as
“proper vouchers” is in the discretion of the corasmner.

In Fairfax, the commissioner will generally accepitdence of payment of routine
expenses, such as utility bills, mortgage paymemtsther regular disbursements, shown
on brokerage account statements or as electronlarizawithdrawals. The
commissioner will usually require additional eviderof payments of unusual or large
expenses, such as funeral bills, legal fees, @staXhe commissioner will always
require additional evidence of receipt of distribos to beneficiaries.

Accounting for Real Estate Assets

Under Virginia law, real and personal property subject to different rules of
administration. Title to real property vests in tevisee or heir immediately upon the
death of the decedent; title to personal propesests/in the personal representative for
distribution to heirs or, if necessary, to pay@ébt?* While appropriate testamentary

YVA. CODEANN. § 26-17.9.B.

29\/A. CODEANN. § 26-17.9.E.

2 There is no image of the item and the record temimlence of payment, merely evidence of withdlawa

% Broaddus v. Broaddud44 Va. 727, 130 S.E. 794 (192Sge also Estate of Hackler v. Hacklé4 Va. App. 51,
602 S.E.2d 426 (2004 re Estate of Trent8 Va. Cir. 83 (2001).
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language may subject the real property belongirtbealecedent to the payment of the
debts of the decedent, such testamentary powel®ftises not vest title to the real
property in the fiduciary or empower the fiduciaoydistribute the real property.

8 64.1-57 of the Virginia Code expressly empoweliduzciary,

To sell, assign, exchange, transfer and conveyharwise
dispose of, any or all of the investments and pitgpeither
real, personal or mixed, which may be includedmmay at
any time become part of the trust or estate upch serms
and conditions as the fiduciary, in his absolutzition,
may deem advisable, at either public or private,sgther for
cash or deferred payments or other considerat®aieh
fiduciary may determine . . . .

A fiduciary who qualifies before the court accetbis powers and duties set forth in the
will. 2 While the fiduciary may elect not to use the poteesell real estate, absent an
order of the court, the fiduciary may not divesnkelf of that power. Therefore, the
guestion arises how a fiduciary should report ;xddcounts real estate over which he has
the power of sale, but which has passed by operafitaw to the heirs or devisees.

It is often the case that the fiduciary has nontiten and no need to sell the real
estate of the decedent, notwithstanding the poteale granted in the will. In such
cases, in Fairfax the commissioner will permit tboval of the real estate from the
probate estate as an adjustment in the first a¢cprovided that the fiduciary clearly
declares his intent not to sell the property.

This is in accord with the general rule among \firgicommissioners. As one
commissioner put it to his peers: “[ljn most caesfiduciary has no real connection
with the real estate, and it never comes undeadtisority, supervision, or control, and it
is never ‘distributed’ by him. And where it is r@wnder his control to administer or
distribute, | do not require him to account foraihd | do not allow him commission on it
(subject to special circumstances), and | do natgdna COA fee on it.”

Notwithstanding this present intention not to eis&¢he power of sale, an
unexpected claim against the estate could redquer@duciary to do so. It is the duty of
the personal representative to sell such of thetass the necessities of the estate may

23 ESTATE AND TRUSTADMINISTRATION IN VIRGINIA § 3.202 (2nd ed. 2003).

-6 -



require, even to the exclusion of named deviééBsirsuant to § 64.1-57, the fiduciary

remains empowered to sell the real estate if nacg$s pay the debts of the decedent.

Thus, the present intention not to exercise thegpaoes not prevent the fiduciary from
the actual exercise of the power at a later dategessity requires him to act.

Note that this capacity to divest the account efrdmal estate asset has not
affected the general ability of fiduciaries to pagl estate related debts and expenses
from the personal property of the estate, ofteftisjithe beneficial interests in the estate
from legatees of personal property to legateesaifproperty> This doctrine has
created controversies in the Virginia courts praslp?® The General Assembly has
recently enacted a partial solution to the problprahibiting the exoneration of real
estate debt upon parcels subject to a specificsdéVilt is likely that the legislative
activity will spur additional litigation to defintirther the nature and extent of permitted
expenditures upon real estate assets not otheaxiaet of the probate estate.

Distributions to Beneficiaries

The commissioner’s responsibility to protect thiesest able to protect themselves
is most apparent in the supervision of distribugitmthe beneficiaries of the various
estates. For this reason, in Fairfax there isrécpiéar scrutiny on vouchers evidencing a
distribution from the estate. Receipts are prefito cancelled checks (although these
are accepted as appropriate vouchers) and recegtequired where the voucher
presented does not adequately demonstrate redéi distribution, such as in the case
of brokerage account checks. Where there are sist@mcies in proportionate
distribution, or unusual fees or costs, a stateroesatisfaction from each beneficiary
can assuage the commissioner’s concerns.

Payment of Taxes

A commissioner also has responsibility to proteetCommonwealth and its tax
receipts’® In Fairfax, the fiduciary is required to provideéax certificate evidencing the
fiduciaries due diligence in paying taxes due fittvn estate, including Federal and state
estate taxes. A copy of the current Tax Certiidatm is attached hereto as an exhibit.
Where the estate is clearly subject to Federateetdaes, the commissioner will also
require evidence of the filing of Federal and \iigi estate tax returns, usually in the

24\/A. CODEANN. § 64.1-181SeeYamada v. McLeq®43 Va. 426, 416 S.E.2d 222 (1992); Harrisom,8/AND
ADMINISTRATION FORVIRGINIA AND WESTVIRGINIA § 484 (3rd ed. 1986).

% SeefFrench v. Vradenburg's Ex'r405 Va. 16, 52 S.E. 695 (1906).

% gee, e.g., May v. Mag10 Va. 584, 172 S.E.2d 717 (1970)(charging estdte with expensesii re Estate of
George F. Griffith 1993 WL 946049 (Va. Cir. Ct. 1993)(criticizingtat®e administration where real estate expenses
paid).

“"VA. CODEANN. § 64.1-157.1.

?® VA. CODEANN. §§ 58.1-22; 58.1-911.



form of copies of the first three pages of the Faldeeturn and a copy of the Virginia
return.

Protection of Creditors

Finally, the commissioner has responsibility totpod creditors of the estate as
well. The commissioner cannot approve a final aotaoinless all claims against the
estate have been resolved. Similarly, no fiductany file a statement in lieu of account
while a claim is outstanding.

The Final Account

The final account of a fiduciary is subject to gpkscrutiny. First, the fiduciary must
distribute all of the remaining assets of the estdthe account must show a zero balance on
hand. Second, the distributions to the benefiegamust conform to the requirements of the will
or the laws of descent and distribution, whichearerapplicable. Thus, the fiduciary must
address any disproportionate distributions mageior accounts and the fiduciary must satisfy
all specific bequests. Often events outside tbhéate record affect distributions. If corporate
beneficiaries go out of existence or if individbaneficiaries pass away prior to probate of the
will, these facts may not be apparent on the fd¢keoprobate record. A simple statement of
facts attached to the final account can greatlisasgsthe review and approval of that account.

Statement in Lieu of Settlement of Account

In some cases the personal representative is fpedno file a short form account
known as the Statement in Lieu of Settlement ofoheds. Generally, (1) if all the
residual beneficiaries under the will or all intgstdistributees also qualify as personal
representatives of the estate, whether or not ®tnay also qualify as personal
representative in addition to such beneficiariasl, @) if there are assets in excess of all
debts and taxes which may be due, the personagsemtative is eligible to file a
Statement in Lied® The fiduciary must still provide a tax certifieaand receipts for
specific bequests. A fiduciary is not eligiblefile a Statement in Lieu if there is an
outstanding claim against the estate or if thedtessiy beneficiary is a trust rather than
the fiduciary, notwithstanding that the fiduciaraymalso be the sole beneficiary of the
trust.

Parental Guardians and Expenditures of a Minor'snBa

The legal guardian of a minor’s estate is not &kenany distributions of income
or principal to or for a minor ward who has a ligiparent, unless the court finds that the
parent is unable to completely fulfill his or herty of support, or finds the distribution is

2\/A. CODEANN. § 26-20.1.



beyond the scope of parental duty of suppbfthe commissioner has concurrent
jurisdiction with the court to approve annual exgieures of $3,000 or less. § 31-8.2 of
the Virginia Code requires that the commissionee give days' written notice of a
scheduled hearing date to any minor who is fourtesams of age or older.

Sale of Real Estate

The commissioner is often called upon to review approve the proposed sale of
real estate by a minor’s guardian or by a conservalhe scope of that review is
generally set forth in the order appointing therdisn or conservatd? In those cases in
which the clerk of the court appoints a guardiaa afinor who owns real estate, the
commissioner is required to set forth the condgiander which the sale of that real
estate would be approvéd.As the requirements that the court imposes aosktiwvhich
the commissioner has established are generallyasimaitached as an exhibit is a copy of
the Notice to Guardians of Minors Who Own Real testarrently in effect in Fairfax.
Generally, the commissioner is seeking evidendbehecessity of the sale, the value of
the property, and the terms of the proposed SAlkere, as in the current environment,
real estate values are unstable and diminishirdjtiadal evidence is generally required
to explain sales prices which are significantly éswhan prior sales or assessed value. In
light of the time constraints on most real esteiagactions, the commissioner’s office
makes every effort to reply promptly to requestsaioproval of a real estate sale.

Testamentary Trusts and the Uniform Trust Code

Although Virginia has adopted the Uniform Trustdggd* its application to
testamentary trusts is expressly limited. 8 55:82bf the Uniform Trust Code states
“This chapter also applies to testamentary trestsept to the extent that specific
provision is made for them in Title 26 or elsewhieréhe Code of Virginia, or to the
extent it is clearly inapplicable to them.” Thud)ether specific provisions of the
Uniform Trust Code are applicable to testamentarsts is a matter of interpretation.

As an example, the Uniform Trust Code permits até® to resign upon 30 days’
written notice to all co-trustees and qualified &fériaries>> The court appoints
testamentary trustees and requires the trusteasiifygbefore serving® It has been the
established practice from many years in Virginialqate proceedings that a fiduciary,
including a testamentary trustee, may not resighawit leave of court’ The issue

30\/a. CODEANN. § 31-8.1.

31\VA. CODEANN. § 31-8.2.

32 5ee, e.gVA. CODEANN. § 32.1-1023.B
33VA. CODEANN. § 31-14.1.B.

34 \/A. CODEANN. §§ 55-541.0kt seq

35 VA. CODEANN. § 55-547.05.A.1

38 \/A. CODEANN. § 26-46.1.

37 SeeVA. CODEANN. § 26-46.



presented is whether the enactment of the UniforustfTCode changed the long-standing
requirement that testamentary trustees must saek & court to resign. In Fairfax, it is
the opinion of the commissioner that the alterpateedure for resignation of a trustee
upon written notice is not applicable to testamgntaistees as there is a specific
provision made for such resignation in Title 2@ &6-46. Even if the Uniform Trust
Code were deemed to permit testamentary trusteesitm by written notice, 8 55-
547.05 of the Virginia Code provides that “[a]ngHility of a resigning trustee or of any
sureties on the trustee's bond for acts or omissbthe trustee is not discharged or
affected by the trustee's resignation.”

On the other hand, the Uniform Trust Code provities$ the trustee may
terminate an uneconomic trust if the assets asethes $100,008 Prior to enactment
of the Uniform Trust Code, under 8§ 8.01-606 of @wle of Virginia, if a person was due
funds in the amount of $15,000 or less, the comprigs routinely exercised the
authority to direct the payment of those fundshm persons entitled to those amounts
without the intervention of a fiduciary. Similaylynder 8 31-42 of the Virginia Code, a
fiduciary may make a distribution for a minor ditlg¢o an UMTA account even in the
absence of authority in the will or trust. Thiatstory provision is limited to a
distribution of $10,000 absent Court approval. &m@ 31-41 of the Virginia Code, a
fiduciary may make a distribution for a minor ditlgd¢o an UMTA account in any
amount if expressly authorized in the will or trustnder 8 64.1-57(p), a fiduciary is
authorized to transfer funds in any amount to anfT@hccount for a beneficiary who is
a minor or under a disability. Under § 64.1-18@ tpmmissioner is authorized to
approve such distributions without regard to amauntalue. Thus, the provisions of the
Uniform Trust Code concerning termination of sntalkts appear consistent with prior
statutory authority, notwithstanding the substdmtiierease in amount and limited
oversight. Thus, in Fairfax, the commissioner apbrove the termination of a
testamentary trust of $100,000 or less pursuagt3s-544.14 of the Virginia Code.

Trust Termination and Distributions to Minors

In many cases, executors required to fund testaanetrusts and trustees of those trusts
seek ways to provide alternate administration eséhtrust funds. In addition, where the will
calls for direct distribution to minor children,eoutors also seek alternatives to the appointment
of guardians for the minors. The commissionerfgefcan assist in several ways. Under § 31-
41 of the Virginia Code, a fiduciary may make armisition for a minor directly to an account
established pursuant to the Virginia Uniform Tramsfto Minors Act (“VUTMA”)* in any
amount if expressly authorized in the will or tru&imilarly under 8§ 64.1-57(p) of the Virginia
Code, a fiduciary is authorized to transfer fundamy amount to a VUTMA account for a

% \V/A. CODEANN. § 55-544.14.
%Va. Code Ann. 81-37et seq)
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beneficiary who is a minor or under a disabilitynder § 64.1-180.1, a commissioner is
authorized to approve such distributions withogtre to amount or value.

In the absence of authority in the will or trusthie trust is for the benefit of minor
children or the distribution is direct to the minander § 31-42 of the Virginia Code, a fiduciary
may make a distribution for a minor to a VUTMA aaob. However, the statutory provision is
limited to a distribution of $10,000 absent Cowproval. A commissioner of accounts has
authority to approve such a transfer in an amoprtou15,000 under the provisions of § 8.01-
606 of the Virginia Code. In Fairfax, the commasr will permit the direct disbursement to a
VUMTA account where a testamentary trust is creatdedly for beneficiaries who are minor,
either under 8§ 8.01-606 or using 8§ 64.1-57(p) wieth the executor and the trustee concur.

Conduit Transactions

If the will of a widow or widower establishes at@®sentary trust for the benefit
of the deceased spouse and payable to the chilgh@mthe death of the spouse, a
distribution to that testamentary trust serves @slya conduit for further disbursement of
funds. In such circumstances, it is not the palitthe commissioner’s office to require
needless acts which provide no substantive betoetiite estate or the heirs. If the
executor and the trustee concur that the trustavbalterminated immediately if funded,
the commissioner will not require the qualificatioithe trustee and the funding of the
trust solely for purposes of form. Upon the wnttequests of the executor and the
trustee, the commissioner will waive the fundinglaf trust and the qualification of the
trustee.
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