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John H. Rust, Jr., Commissioner of Accounts
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The Fairfax Commissioner’s Office

In Fairfax County, the commissioner’s office re@s\between 3,000 and 3,600
account filings each year. Of these, approximated@O filings are new matters. In the
recent past, most of those filings were estatedraists. Foreclosure sales in the first
part of this decade generated between 100 — 2@uattlings annually. Over the past
two years there has been a substantial incredsesiciosure sales. In 2006, the Fairfax
commissioner’s office received 137 foreclosure aats, 77 of those in the fourth
qguarter. In 2007, the commissioner’s office reedi,357 foreclosure accounts. As of
the end of March, the Fairfax office had receiv@@ &reclosures for 2008. One day in
April the office received 48 foreclosure accounitsis likely that this office will have
foreclosure account filings in 2008 equal to oextess of all other account filings.

At present, the Fairfax commissioner’s office hasadf of twenty-five people,
including the commissioner, the deputy commissiptier executive director, seven full-
time account auditors, one part-time account auditoee foreclosure account auditors,
two inventory account auditors, a customer serkepeesentative, an intake clerk, an
approvals clerk, a foreclosure clerk, a delinquetieyk, an executive assistant to the
commissioner, a receptionist and two part-timeditgks. The office is located in the
City of Fairfax, Virginia, in the Fairfax Buildingt 10555 Main Street, Suite 500. The
location abuts the main parking structure for therthouse complex and has some
limited pedestrian access between the buildingth@edourt’s parking structure.

The Commissioner of Accounts System

The circuit court appoints the commissioner, wheshie an attorney. The court
may appoint as many commissioners as may be reguarearry out the duties of the
office. The commissioner serves at the pleasutkeo€ircuit court. The commissioner
of accounts “shall have a general supervisionldfdaiciaries admitted to qualify in such
court or before the clerk thereof and make all astepsettlements of their accounts.A.V
CODEANN. § 26-8.

Virginia is the only jurisdiction in the United $¢s with a system comparable to
the commissioner of accounts systefihe system began with the revision of the

! Commission on Virginia’s Courts in the®2Century: To Benefit All; To Exclude None, Apperdit 48.
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Virginia Code in 1849. Prior to that revision, §finia allowed the executor to appoint a
commissioner, usually his friend or neighbor withkmowledge of, or experience in,
estate law, to approve the executor’'s account.t 3ystem led to much litigation. Those
proposing the new system in 1849 thought

“it must be a great improvement to have such adscsettled by
commissioners holding their offices under appointtreeg the circuit
courts; commissioners appointed such because iofatguaintance with
the principles on which the accounts should bedtand from whom,
therefore a settlement on proper principles maegdly be expected.
We think too benefit will result from having thepats of such
settlements returned in all cases to the circuittsp which may be
expected better to examine into, and more corréattiecide upon the
matters arising on such accounts, than could be dothe county and
corporation courts®

Over the years, the commissioner system has helelipn comparison to other
systems. It is generally viewed as “effective andnomical.> The commissioner
system operates without public funds, yet Virgicoatinues to rank among those states
with the lowest probate administration cdsts.

The Scope of the Commissioner’s Duties

The Circuit Court appoints the commissioner of aeis to provide general
supervision of fiduciaries within the Court’s jutistion. VA. CODEANN. § 26-8. The
Court does not delegate its judicial authorityte tommissioner. The commissioner’s
recommendations are not binding upon the Courtla@@€ourt may review the evidence,
take new evidence, and make its own determinatidneopropriety of the commissioner’s

2 Report of the Revisors of the Code of Virgiaiditle XXXIX, Chapter CXXXII, £'(January 1849).

¥ Commission on Virginia’s Courts in the®2Century: To Benefit All; To Exclude None, Apperdit 45.

*In 1990, AARP estimated that probate costs wetedrn 2%-10% of the gross estaRrobate: Consumer
Perspectives and Concern¥he National Association of Financial and EsRl@nning estimates that average
probate costs were between 4% and 10% of the wdiltie estate. NAFEMEstate Planning BasicsCharles
Schwab estimates the average probate costs imiarg be 3%. Charles Schwab Probate Cost Catuldn
1975, the Virginia General Assembly noted that Qiiia ranks near the bottom on the American Baogisdion
scale comparing administration costs among thestatS. Doc. 15 (1975). Todadyloney Magazinstates: “In
general, say estate lawyers, the probate proc@sstisularly costly in California, New York and iesylvania,
where total fees could top $35,000 on a $600,061eegd-or an estate of the same size in compahatiaegain
states like North Carolina, Texas and Virginia,ate would run less than $16,000.” Smitfhen to Trust Living
Trusts,August 1, 1990. The Virginia State Bar notes: éTdverall costs of probate in Virginia are not heas
great as in many other states, and accordinglye thie often sound reasons probate should notdidea:”
Virginia State BarPlanning for the Future Similarly, the Virginia Cooperative Extensionr@iees states: “the
cost of probate is not significant in Virginia.”irdinia Cooperative ExtensiodManaging Prosperity: Estate and
Retirement Planning for All Ages Probate and theldate Process.
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report® The Court has plenary authority to direct theteratr any portion thereof to the
Commissioner as it deems necessary for the convedligpatch of the business of the
Court® Absent statutory authority inherent in the appoint as commissioner or a
referral from the circuit court, the commissionasimo basis upon which to render an
opinion as to the propriety of a fiduciary’s acson

By the same token, a commissioner, as a quasitlidifficer charged with
responsibility for fiduciary matters, has a dutyémder a complete opinion on the
matters that are before him. When a party brimgacion to settle an account, the court
has a duty “to try all the issues, administer falief to the parties, and to either render an
order for the amount found to be due, or to issuerder showing that there is nothing
due. The court enjoys broad discretionary powercicount matters to make any order or
decree as justice requiresThe commissioner of accounts has a similar diitye
Circuit Court for the City of Norfolk had occasitmconsider the limitations upon the
inquiries of the commissioner of accounts in thdteraf Trustee’s Sale of the Property
of Willie Brown® The Court stated

To perform his duties on behalf of the court, a Gussioner’s authority
must extend to every aspect of law or fact rel&veal fiduciary’s duties,
qualifications, and actions that may affect théatsgof a beneficiary of an
estate or a fund before him. No question of layuity, or disputed fact
concerning an account should be insulated fromrar@igsioner’s
inquiry. Were a Commissioner of Accounts to behgsiied from
considering such matters, how could he accuratedyedfectively assist
the court?

Thus, within the scope of the commissioner’s stajutluties, the commissioner has
broad authority to address all the issues affedtioge duties.

The commissioner has responsibility to review,itaidd approve inventories and
accounts of fiduciaries representing estates,grgsiardianships, and conservatorships,
as well as trustee’s accounts of foreclosuresa part of those responsibilities, the
commissioner also conducts debts & demands heaasimfi®earings pursuant to § 26-29
of the Virginia Code.

Judge Lamb described the commissioner of accologsiently, stating

® Morris v. United Virginia Bank237 Va. 331, 377 S.E.2d 611 (198@). Morrill v. Morrill , 45 Va. App. 709, 613
S.E.2d 821 (2005)(review of recommendations of cigsioner in chancery).

®See, e.gYA. CODEANN. § 32.1-1023.B.Cf. VA. CODEANN. §§ 8.01-607 and 609 (referral to commissioner in
chancery).

"1 AM. JUR. 2d Accounts and Accountin@s67 (2006).

867 Va. Cir. 204 (2005).
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If the probate courts are “the courts of widows amghans”, as they are
sometimes called, the Commissioner of Accountiaseixecutive arm of
the court, supporting the shield by which proteti®afforded to those
inadequately armed to protect themseR/es.

Administration of the Commissioner System

Today, the Standing Committee on Commissionersaadnts of the Judicial
Council of Virginia, first appointed by Chief Justi Carrico in 1993, has oversight over
the commissioner system. This committee created/hinual for Commissioners of
Account, promulgated the suggested Uniform Fidydie Schedule and the Uniform
Fee Schedule for Commissioners of Account, andldped a procedure for receiving
complaints against commissioners, all of whichdbdicial Council has approved.

The Fairfax Circuit Court sets the fees which themissioner’s office charges.
The court has adopted the Uniform Fiduciary Feee8ale, but, at the request of the
Fairfax Commissioner, has adopted its own fee sdeddr its commissioner. The court
periodically reviews both the fee structure andréeeipts and expenditures of the office
to assure that the fees charged to the publicem®onable and commensurate with the
services required. These “user” fees fully funel tiperations of the commissioner and
alleviate any requirement for tax support for Virigi probate operations. The Judicial
Council currently has under consideration a Uniféree Schedule for Commissioners of
Account substantially similar to that now in effact-airfax. Copies of the fee schedules
payable to the commissioner for the various tygesstates now in effect in Fairfax are
attached.

.....
wr N

The matters that the commissioner reviews vagpomplexity and in size. In order to
spread the load equitably among the filers, thero@sioner’s fees are based upon the assets
which each fiduciary has within his control rattigan upon the complexity of the account.
While this allocates the burden differently thaiea based upon complexity, it generally assures
that the fee is not prohibitive for the size of gstate. In addition, fees are determined at
different rates for estates, trusts, conservatpssand guardianships.

Protection of Creditors

The commissioner has responsibility to protectlitoes of the estate as well its
beneficiaries. The commissioner cannot approveah &ccount unless all claims against
the estate have been resolved. Similarly, no fadycan file a statement in lieu of
account while a claim is outstanding. If the estaintests a claim, it is not sufficient to
state that the estate does not agree with the cliirarder to contest the claim, the

® Lamb, VIRGINIA PROBATE PRACTICE § 107 (1957).
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fiduciary must request a debts and demands hebefoge the commissioner to give the
claimant an opportunity to present his cldfin.

Insolvent Estates and Statutory Allowances

If the commissioner office receives claims filecagt an estate which, in the aggregate,
exceed the total value of the estate as reportdteimventory, the commissioner will give
notice to the fiduciary that the commissioner carapprove a final accounting for the estate
unless distributions to the creditors are in acanog with a proper determination of the validity
and priority of the claims against the estatesuoh cases, the commissioner recommends that
the fiduciary file an interim accounting as soorpeactical and that he request a hearing on debts
and demands to determine the validity and priaftthe claims against the estate in accordance
with Virginia Code § 64.1-157. Determination ofgaities among competing claims is complex
and “[a] personal representative who pays . .ditwes out of the order of preference fixed by
statute is liable . . . no matter how honestly lay fmave acted, and no matter how solvent the
estate may have appearéd.”

Interest on claims is treated differently in solivand insolvent estates. The
general rule in the United States, including Virgjns that interest continues to accrue
on a decedent's debt after his death and it igiinf@te claim against the estafeThus,
it is appropriate for a personal representativeotatinue to pay mortgage payments after
the decedent's death, regardless of whether thestse is a part of the estéate.
However, when an estate is insolvent, no inteeeatlbwed on the clain'$. This is
consistent with the adoption of the chancery ral¥irginia disallowing interest on any
insolvent estat&

The statutory priorities established in § 64.1-d5%e Virginia Code make
specific allowances for family, exempt property danestead allowances, which have
priority over all claims other than administratieepense$® Statutory allowances
entitled to priority in the disbursement of an &si@e expenses of administration rather
than debts of the decedent, and therefore, thevaices are entitled to priority over a
federal tax liert’

'9SeeVA. CODEANN. § 64.1-171.

™ Harrison, WLLS AND ADMINISTRATION § 505 (3d ed. 1989); A/ CODEANN. § 64.1-158.

125ee, eg, In re Reber's Estatd3 Pa. 308, 22 A 880 (189Kentucky Title v. Englists0 S.W. 2d 968 (Ky. 1899);
31 AM.JUR.2d Executors and Administrato&8 652 and 673; NIFORM PROBATE CODE § 3-805.

13 But seeVA. CODEANN. § 64.1-157.1 (denying exoneration if the propétihe subject of a specific devise).
1 Virginia Surety Co. v. Hilton181 Va. 952, 27 S.E.2d 62 (1943)(interpretingptesiecessor to § 64.1-170).
15 Greenbrier Joint Stock Land Bank v. Oplé5 Va. 334, 182 S.E. 255 (193%ee, e.g. Swiss Re Life Co. v.
Gross 253 Va. 139, 479 S.E.2d 857 (1997)(insolventriasce company)yletompkin Bank v. Bronsph72 Va.
494, 2 S.E.2d 323 (1939)(insolvent banking indtitit

®Va. Code Ann. §§ 64.1-151.1; 64.1-151.2 and 6513

" Estate of Igoe v. U.§17 S.W.2d 524 (Mo. 1986)SeelRM 5.17.13.3(6).
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The Virginia Code permits a family allowance ughie amount of $18,000.
Under 8 64.1-151.4 of the Virginia Code, the pesdoapresentative has the obligation to
establish a reasonable family allowance out ohtlb@ey in the estate, not to exceed the
statutory maximum of $18,000. If a person is aggieby that determination, the sole
recourse is to petition the circuit court for agprate relief. Second, the exempt property
allowance entitles the surviving spouse to valueexceeding $15,000, in excess of any
security interest therein, in the tangible persq@maperty of the estate. If there is not
sufficient personalty to make up the $15,000, tagant may receive other assets of the
estate up to the maximum allowance amount. Finddly surviving spouse is entitled to
a homestead allowance of $15,000; however, § 681131of the Virginia Code, which
establishes the homestead allowance, states tha Homestead allowance is in lieu of
any share passing to the surviving spouse or nanitairen by the will of the decedent or
by intestate succession.” In other words, by takirghomestead allowance the spouse
will no longer be permitted to share in the esést@n heir and the remaining balance in
the estate will pass to the decedent’s creditodsramaining heirs at lat.

Hearings Before the Commissioner

The commissioner of accounts conducts hearingssioffice in Fairfax.
Principally, these hearings relate to debts andashel®, hearings pursuant to § 26-29 of
the Virginia Code, or direct referrals from thecait court. In addition, brief hearings are
held to deal with expenditures of minors. Therimgs before the Commissioner are
generally conducted in an informal manner withagitrapplication of the rules of
evidence or procedure. While the hearings arenmi the commissioner will require
advocates to present testimony and exhibits in@gb their positions and routinely
will request briefs from counsel on complex issoeRw.

Hearings upon debts and demands are set out Mitthi@ia Code and well-
established? Hearings pursuant to an order of reference fioerctrcuit court are
limited to the issues referred to the commissi@mat are usually limited to certain
explicit questions which the court wishes answenddarings pursuant to § 26-29 of the
Virginia Code are less well-defined and more opeded.

Either the fiduciary or the claimant can requedehts and demands hearing
before the commissioné?. If a matter is complex or would benefit from ecit
application of the rules, the Commissioner hasatlit@ority under Virginia Code § 64.1-
171 to “direct the fiduciary or the claimant orhat of them to institute a proceeding at
law or in equity to establish the validity or inidaty of any claim or demand, which he
deems not otherwise sufficiently proved.” Aftettioe, including advertisement, and an

18 See Johnston v. Rosenth@l Va. Cir. 368 (1993).
19 SeeVA. CODEANN. § 64.1-171.
2VA. CODEANN. § 64.1-173.



opportunity to be heard, the commissioner shakmeine the claim and file his report
with the court. Such reports are to be filed witBD days of the hearirfd.

Generally, a hearing pursuant to § 26-29 may enessifanything which could
be insisted upon or objected to by [an interestatipif the commissioner were acting
under an order of a circuit court.” As the langaiagplies, the principal constraint upon
a hearing pursuant to § 26-29 is that the mattebadhe subject of a suit pending in
which the Court could refer the matter to the Cossioiner. If the Commissioner were
to hold a hearing on matters properly before thaerCwithout such a referral, it would
require substantial effort on behalf of all thegkints, only to be subject to the
independent, identical and authoritative reviewhef Court when it conducts its own
evidentiary hearing. Such a result is contrarghtoprinciples of judicial economy.

The commissioner prepares his report after theifgeand receipt of any
subsequent briefs. The commissioner’s fee fopteparation of the report is based upon
the time required and the complexity of the isquesented. As noted above, the
Virginia Code requires that a debts and demandstrée prepared within sixty days of
the hearing? While the other proceedings are not subjectéostime statutory
requirements, the commissioner makes an effodsiog his reports within that sixty day
time period.

Pursuant to § 26-32 of the Virginia Code, a comirss’s report will stand confirmed
by law fifteen days after the report has been filgtth the court in the absence of any objections
being filed thereto. If the parties file excepis to the report, the circuit court hears those
exceptions and has plenary authority to accepgject the findings and conclusions of the
commissioner’

*L\/A. CODEANN. § 64.1-172.

*A/p. CODEANN. § 64.1-172.

% Morris v. United Virginia Bank237 Va. 331, 377 S.E.2d 611 (198@). Morrill v. Morrill, 45 Va. App. 709,
613 S.E.2d 821 (2005)(review of recommendationsoafimissioner in chancery).
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